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SUPERIOR COURT OF THE STATE OF GEORGIA 
COUNTY OF COBB 

EDGAR “BO” POUNDS, individually and 
on behalf of the estate of Mary Jean Pounds, 
JOSEPH THOMPSON, FRANKLIN 
SMITH, EAGLE EYE FORENSICS, LLC, 
DIANNE BRACKIN, and WILLIAM 
SHARP, Derivatively On Behalf of COBB 
ELECTRIC MEMBERSHIP 
CORPORATION. 

Plaintiffs, 

vs. 
 
DWIGHT BROWN, DON BARNETT, 
DAVID MCGINNIS, KAY ANDERSON, 
AL FORTNEY, JR., FRANK BOONE, 
SARAH BROWN, LARRY CHADWICK, 
HENRY BALKCOM III, COBB ENERGY 
MANAGEMENT CORPORATION and 
DOES 1-15, inclusive, 

Defendants,  

-and- 
 
COBB ELECTRIC MEMBERSHIP 
CORPORATION, a Georgia Corporation, 
 

Nominal Defendant. 
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PLAINTIFFS’ REPLY MEMORANDUM IN SUPPORT OF EMERGENCY  

MOTION TO POSTPONE COBB EMC ANNUAL MEETING AND RELATED RELIEF 
 

SUPPLEMENTAL FACTUAL BACKGROUND RELEVANT TO MOTION 

Concealment of Material Information  

Still to this very day, Dwight Brown, Cobb EMC and Cobb Energy continue to conceal 

from EMC members material financial and other information pertaining to the relationship 

between Cobb EMC and Cobb Energy.  As shown by the affidavit of James Gladstone, attached 

hereto as Exhibit A, Cobb EMC amazingly refused to provide him the 2007 audited financials on 
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August 22, 2008, despite the fact that page 16 of the 2008 Cobb EMC Annual Report1 

specifically states: 

The figures in this report are from the consolidated audit by Hodges and 
Johnson and represent a summary of the auditor’s complete report. Copies 
of the audit are on file at the cooperative’s headquarters. 

 
Cobb Energy also still refuses to even provide Plaintiffs’ counsel, let alone a single EMC 

member, Cobb Energy financials for 2007.  Cobb Energy Management Corp.’s 5th Motion for 

Protective Order.   Thus, Plaintiffs’ counsel cannot even inform the Court at this point the extent 

of the continued financial deterioration of Cobb Energy between 2006 and 2007.  Furthermore, 

there has been no meaningful disclosure to the members of at least the following information:  

(i) The fact that Cobb EMC is paying Cobb Energy’s losses (see below);  
 
(ii) The over $3,000,000.00 dollars of Cobb Energy stock Dwight Brown and his 

wife own and the accompanying $265,500.00 per year in dividends he has 
been declaring to himself and his wife, despite the fact that Cobb Energy has 
cumulative losses of over $12,000,000.00; 

 
(iii) Dwight Brown’s combined salary and benefits from Cobb EMC and Cobb 

Energy; 
 

(iv) The Cobb Energy stock ownership of Cobb EMC senior officers and directors 
and the dividend income they receive therefrom; 

 
(v) The findings of the SLC Report that were placed under seal; 

 
(vi) The 6% and 11% adder fees charged by Cobb Energy to Cobb EMC; and 

 
(vii) The incredible and excessive board compensation paid by Cobb EMC to EMC 

directors in violation of the EMC bylaws; 
 

The financial disclosure section on page 16 of the 2008 Cobb EMC Annual Report is 

shockingly deficient, as has been the case over the past several years.  Article III, Section 7 of 

the EMC bylaws provides: 

                                                           
1 The 2008 Cobb EMC Annual Report provided on August 12, 2008 by Defendants to Plaintiffs is attached hereto at 
Exhibit B. 
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The Board of Directors shall also, within ninety (90) days after the close of 
each audit year, cause to be made a full and complete audit of the accounts, 
books and financial condition of the Cooperative as of the end of such audit 
year. A resume of such audit reports shall be submitted to the members at 
the following annual meeting.   

 
By no means does the single page resume in the 2008 EMC Annual Report provide an accurate 

financial description.  Defendants’ own accountants have admitted in sworn testimony that the 

transactions between Cobb EMC and Cobb Energy are related-party transactions under 

governing accounting rules.  Thus, disclosure of certain Cobb Energy financial information is 

required and lacking: 

13   Q.   From an accounting standpoint, are the 
14     business transactions between Cobb Energy and 
15     Cobb EMC related party transactions? 
16    A.   Yes. 

 
Depo. Robert Schoonover 89:13 – 89:16 
                                                              

12       Q.   Can you tell me whether or not the 
13     financial transactions between Cobb Energy and 
14     Cobb EMC would be related party transactions 
15     from an accounting standpoint? 
16       A.   I would say arm's length related party 
17     transactions. 

 
Depo. Frank Myers 20:12 – 20:17 (May 28, 2008).    

 Cobb Energy has been bleeding significantly from day one and continues to lose money 

at a significant rate.  Indeed, Cobb Energy has a cumulative loss of over $12,000,000.00.  

Affidavit of Wayne Middlebrooks (June 16, 2008).  Who has been paying for these losses from 

day one?   Cobb EMC members.  Take for example the following from the April 1999 Cobb 

Energy board minutes, the first year after Cobb Energy began operations, showing who pays for 

the cumulative losses at Cobb Energy: 
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WRITE DOWN BETWEEN CEMC AND COBB EMC 
 
Frank Myers reported losses on Allied Utility Network through 2/99 
amounted $611,234.06 and losses on Cooperative Business Ventures 
through 2/28/99 amounted to $276,439.00.  The total losses were 
$887,673.06.  After discussion, Lee McKinstry made a motion, second 
by Harold Chitwood, to take the losses incurred and bill Cobb EMC in 
the amount of $887,673.06. The motion was carried. 

 
It should also be noted that the very next agenda item at that meeting after shifting these losses to 

the EMC was the declaration of dividends to Cobb Energy preferred shareholders, which motion 

was also carried.  EMC members have a right to know that the cumulative losses of Cobb Energy 

were simply billed to Cobb EMC.  Yet Cobb EMC and Cobb Energy continue to attempt to hide 

this type of shocking information by, among other methods, filing Motions for Protective Orders, 

refusing to follow GAAP and preparing consolidated financials and utterly failing to provide any 

meaningful financials in the Annual Reports provided to members.    

Lack of adequate facility, procedures and control at EMC Annual Meeting 

 As indicated in Plaintiffs’ initial memo, the historical annual meeting date was changed 

in 2003 from Saturdays to Thursdays.  Additionally, and as documented in Plaintiffs’ initial 

memo, the employees are being paid to attend the annual meeting rather than requiring them to 

come and vote on their lunch break or to make up any missed time they spend at the annual 

meeting.  There is no doubt that EMC management has strategically done this to increase the 

chances of incumbent directors being re-elected. 

 Furthermore, and as shown by the Affidavit of Bo Pounds (Exhibit C hereto) the facility 

used, as well as the procedures and controls in place at the annual meeting, are highly 

inadequate.  First, the annual meeting is held outdoors in temperatures that can be quite intense.  

Also, there is inadequate seating for all members to attend forcing many members, including 

elderly, to stand in intense heat to participate.  Additionally, there is no procedure to require and 
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verify that those admitted to the election area indeed members and thus, nonmembers are 

permitted to participate in all voting done by acclimation.  Moreover, Robert’s Rules of Order 

were not followed at the 2007 Annual Meeting as required by O.C.G.A. § 46-3-262(e) and 

Article II, Section 8(9) of the EMC bylaws, and attempts by members to make motions or for 

members to be properly heard prior to the elections were flatly denied.   

 It is imperative that for a fair election to take place the Court should require independent 

oversight of the registration process, election process and the procedures followed at the annual 

meeting.   Therefore, Plaintiffs hereby request that the Court appoint Special Master Stoddard or 

another qualified individual or organization to oversee the entire annual meeting process.   

Disregard for Court’s Authority and Continued Waste of Corporate Assets 

On or about August 20, 2008, Dwight Brown and Cobb EMC’s management caused to be 

mailed to EMC members the 2008 Cobb EMC Annual Report.  Cobb EMC knew, prior to 

sending out the Annual Report, that the Court had set down for hearing on August 25, 2008, 

Plaintiffs’ motion to postpone the annual meeting.  There was absolutely no reason whatsoever 

for Cobb EMC and its management to send this information out when the Court might require 

additional or different information to be sent out following the hearing on August 25th.  This was 

intentional and demonstrates the disregard by Dwight Brown and the EMC director Defendants 

for conserving EMC assets in favor of attempting every effort to help their defense, as well as a 

disregard for the Court’s authority and control of this matter.    

The July 21, 2008 letter sent by EMC management has misled EMC members. 

The recent report on the so-called Special Litigation Committee comprised of three 

members of the Board of Directors, two of which are Defendants in this case, concluded that 

Cobb Energy was indebted to the EMC in the amount of no less than $13 million and that the 
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EMC needed to make changes to “eliminate any actual or perceived conflicts of interest.” Cobb 

EMC Special Litigation Committee Report of Counsel (July 7, 2008).  Despite these conclusions, 

EMC management caused to be disseminated to the EMC membership and employees of Cobb 

Energy the letter attached hereto as Exhibit D in which Mr. Brown describes the work of the 

SLC as totally exonerating the officers and directors of EMC and praising the relationship 

between the EMC and Cobb Energy.  Defendant Brown also failed to explain to EMC members 

in his letter that the SLC resolved to retool the entire governing structure so that there could no 

longer be any officers and directors of the EMC with conflicting interest positions or ownership 

interest in Cobb Energy.     

Mr. Brown’s summary was a complete and utter mischaracterization of the SLC Report 

and, at best, constitutes a serious intent to mislead the members and others in the community.  

Indeed, the July 21, 2008 letter has misled members of the EMC into believing that a Judge in 

this case has found no wrongdoing and that the case was over.  See, Affidavit of Carlyle 

Kaufman and Affidavit of Kenneth Cook, Exhibits E & F hereto.  While Plaintiffs do not dispute 

that a careful reading of the letter by those knowledgeable about the case should not lead to a 

conclusion that the case is over, Plaintiffs are sympathetic to those members not privy to the 

ongoing day-to-day case issues and understand how Mr. Brown’s letter would be viewed as 

indicating that the case is over.  Nonetheless, the letter remains highly deceptive with regard to 

the findings of the SLC report. 

ADDITIONAL CITATION TO AUTHORITY 

In addition to the broad authority of the Court to control annual meetings of corporations, 

as cited in Plaintiffs’ initial brief, the Georgia Electric Membership Corporation Act, O.C.G.A. § 

46-3-170 et seq., itself provides the Court with broad authority to control Cobb EMC’s annual  
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meeting.   

More specifically, any argument that the annual meeting is required by law to be held on 

September 4, 2008 is false.  O.C.G.A. § 46-3-262 (b) provides that the EMC can postpone the 

meeting for at least 60 days: 

If the electric membership corporation shall fail or refuse to hold the annual 
meeting on the date provided therefore pursuant to the bylaws or, in the 
absence of such designation, on the date provided in this Code section and 
shall thereafter fail or refuse to hold the annual meeting within 60 days after 
being requested by any member to do so, the superior court of the county 
where the registered office of the electric membership corporation is 
located may, after notice to the electric membership corporation, order 
a substitute annual meeting to be held upon the application of such 
member. 
 

(emphasis added).  Significantly, that code section further provides: 

The superior court may issue such orders as may be appropriate, including, 
without limitation, orders designating the time and place of such 
meeting, the record date for determination of members entitled to vote, and 
the form of notice of such meeting.   

 
(emphasis added). 
 
 Indeed, while not requested in this case, but illustrative of the powers of this Court, 

superior courts have “full power” to dissolve and liquidate the entire assets and business of the 

EMC if requested: 

O.C.G.A. 46-3-431 Jurisdiction of the court to liquidate assets and 
business of electric membership corporation. 
 
The superior court shall have full power to liquidate the assets and business 
of an electric membership corporation: 
 
(1) In an action by at least 25 members or 10 percent of all the members of 
the electric membership corporation, whichever is less, when it is 
established: 
 
 (D) That the corporate assets are being misapplied or wasted. 
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It is simply disingenuous for Defendants to claims that this Court is without any power 

whatsoever to merely postpone the annual meeting to another date and location or to control the 

parties before it by making them provide the EMC members accurate and complete financial and 

other information regarding the EMC’s business affairs.   

 

Equitable Powers of the Court 

 In addition to the sweeping powers of the Court under the EMC Act, the Court has broad 

equitable powers to correct misinformation and misrepresentations, such as those taking place 

here with regard to the true financial affairs of the EMC.  it is well recognized that 

misrepresentation of a material fact is a violation of equitable principles.  O.C.G.A § 23-2-52. 

Indeed, suppression of a material fact which a party is under the obligation to communicate 

constitutes fraud and is subject to equitable remedy.  O.C.G.A. § 23-2-53; Goldston v. Bank of 

America, 259 Ga. App. 690, 577 S.E.2d 864 (2003)(“[A] fiduciary relationship encompasses a 

duty to disclose so that suppression of a material fact which a party is under an obligation to 

communicate constitutes fraud”); In re Maxxam, Inc. v. Maxxam, Inc., 1995 Del. Ch. Lexis 73 

(1995).  The court on request in an equitable action is the course authorized to provide “proper” 

relief.  O.C.G.A. § 23-3-2.   

The Director Defendants’ estoppel argument fails as a matter of law.   

 In their August 20, 2008 brief, several of the EMC director Defendants argue that 

Plaintiffs are entitled to no relief because they failed to “participate in the process by which the 

Special Litigation Committee gathered its information to render its report.”  This argument is 

without merit, absurd and has absolutely nothing to do with the annual meeting.  As pointed out 

by Professor O’Kelley through affidavit testimony in the record in this case, there is no legal 
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authority whatsoever for a Special Litigation Committee under the EMC Act, let alone the 

completely biased and interested committee formed here.    

Because of the lack of any legal authority for an SLC under the EMC Act and because of 

the interested and biased nature of the SLC formed here, Plaintiffs chose not to participate in the 

SLC process so as not to lend any credibility to its fatally flawed formation and deliberations, 

other than to send its counsel, Mr. Cauthorn, with a copy of various pleadings and expert reports 

in the matter at his request. 

Defendants do not cite to a single case, and cannot cite to a single case for their argument 

that Plaintiffs’ decision to not “participate in the process by which the Special Litigation 

Committee gathered its information to render its report” precludes Plaintiffs from seeking legal 

and equitable relief before this Court.  Because there is no legal authority for an SLC under the 

EMC Act, Defendants’ argument fails as a matter of law. 

CONCLUSION 

For the reasons set forth above, Plaintiffs respectfully request that the Cobb EMC 2008 

Annual Meeting be stayed pending full disclosure of the related party transactions by Cobb EMC 

and Cobb Energy, disclosure and implementation of the conflict of interest remedies and other 

corporate governance reforms resolved to be implemented by the Special Litigation Committee, 

and pending other orders of this Court relating to the governance of the EMC and the legality of 

the Cobb Energy relationship.  Plaintiffs also hereby respectfully request that the Court set the 

date of the Annual Meeting for a Saturday and appoint Special Master Stoddard or another 

qualified and independent individual or organization to oversee the entire meeting and election 

process.   

Respectfully submitted, this 22nd day of August 2008. 
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CARR & PALMER, LLP 

 
       /s/ W. Pitts Carr 
       ___________________________  
       W. Pitts Carr 

Georgia Bar No. 112100  
David M. Cohen 
Georgia Bar No. 173503 

       10 North Parkway Square 
4200 Northside Parkway, NW 
Atlanta, Georgia 30327 
Ph: 404-442-9000 
Fx: 404-442-9700 
 
DUPREE & KIMBROUGH , LLP 
Hylton B. Dupree, Jr.  
Georgia Bar No. 234800 
49 Green Street 
Marietta, Georgia 30061 
Ph:  770-424-7171 
Fx:  770-424-0644 
 
WEBB, KLASE & LEMOND, L.L.C. 
E. Adam Webb 
Georgia Bar. No. 743910 
Will Stone 
Georgia Bar No.  273907 
1900 The Exchange, S.E. 
Suite 480 
Atlanta, Georgia 30339 
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 CERTIFICATE OF SERVICE 
 

This is to certify that I have this date served a copy of the within and foregoing Plaintiffs’ 

Reply Memorandum in Support of Emergency Motion to Postpone 2008 Cobb EMC Annual 

Meeting and Related Relief upon opposing counsel in this matter by first class mail addressed as 

follows: 



 

 

 

David Flint, Esq. 
Schreeder, Wheeler & Flint, LLP 
1100 Peachtree Street, Suite 800 
Atlanta, GA 30309 

Robert B. Silliman, Esq.  
Awtrey & Parker, P.C.  
250 Lawrence Street 
Marietta, GA 30060 

 
H. Scott Gregory, Jr., Esq. 
Brock, Clay, Calhoun & Rogers, P.C. 
49 Atlanta Street 
Marietta, GA 30060 

Barry McCabe, Esq. 
Southerland, Asbill & Brennan, LLP 
999 Peachtree Street, NE 
Atlanta, GA 30309-3996 

 
Leo E. Reichert, Esq. 
Parker, Hudson, Rainer & Dobbs LLP 
1500 Marquis Two Tower 
285 Peachtree Center Avenue, NE 
Atlanta, GA 30303 
 

S. Lester Tate, III, Esq. 
Akin & Tate, PC 
11 Public Square 
P.O. Box 878 
Cartersville, GA 30120 
 

Hylton B. Dupree Jr., Esq.  
Dupree & Kimbrough LLP 
P.O. Box 525 
Marietta, GA 30061 
 

E. Adam Webb, Esq. 
Webb, Klase & Lemond, LLC 
1900 The Exchange, SE, Suite 480 
Atlanta, GA 30339 

Michael Weinstock, Esq. 
Richard J. Capriola 
WEINSTOCK & SCAVO, PC 
3405 Piedmont Rd., NE, Suite 300 
Atlanta, GA 30305 
 

T.E. Cauthorn, Esq. 
Cauthorn Nohr & O’Dell  
At Forest Hill 
201 Cherokee Street 
Marietta, GA 30060 

 
This 22nd day of August, 2008. 

 
/s/ David M. Cohen 
______________________________ 
David M. Cohen 
Georgia Bar No. 173503 

 
Carr & Palmer, LLP 
10 North Parkway Square 
4200 Northside Parkway, NW 
Atlanta, Georgia 30327 
404-442-9000  
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EXHIBIT B 


