JUDGE FLOURNOY

GENERAL BILL OF INDICTMENT

RE: Warrant(s) NO.

09-W-NA19 ' COBB SUPERIOR COURT
WITNESSES:

Wesley Horn

GBI

NOVEMBER/DEC.EMBER TERM 2010

THE STATE OF GEORGIA
V.

DWIGHT T. BROWN

— - oq/(/.u/ ZOOM/
o

JAY C. STEPHENSON, Clerk, S. C.

PATRICK H. HEAD,
District Attorney, Cobb Judicial Circuit

The Defendant herein waives copy of The Defendant herein waives copy of
indictment, list of witnesses, formal indictment, list of witnesses, formal
arraignment and pleads Guilty. arraignment and pleads Guilty.
Defendant Defendant

Attorney for Defendant Attorney for Defendant

Assistant District Attorney Assistant District Attorney



STATE OF GEORGIA, COUNTY OF COBB

IN THE SUPERIOR COURT OF SAID COUNTY
THE GRAND JURORS selected, chosen and sworn for the County of Cobb, to wit:

Richard C. Buckalew
Lori Brady Chapman
Teresa B. Clark
Michael David Corn
Sherry Dorris

Randall Kenneth Gibbs
Mary A. Hill

Gregory Robert Huffman - Foreperson
EarbWaymnefohmsen
Sarah Waldrop Keller
Valerie J. Kennerson

Charlotte Reed Kirk

‘Thomas-Hlas-lknott
John Josepha Lecke
Shelley W. McNabb - Clerk
Diane E. Naczi

Bruce R. Milne - Alt #1
Jeff M. Quinton - Alt #2
Ellery H-Reoss-Sx
Rat-Ann-Seewoester
William Alexander Sisk
Annette L. Tucker
James Anthony Walden

Jana Black Willingham - Asst. Foreperson

INTRODUCTION

For over a decade, DWIGHT T. BROWN engaged and participated in a

pattern of racketeering activity that included, but was not limited to, the theft of

millions of dollars from Cobb EMC, the theft of millions of dollars in patronage

capital from Cobb EMC’s members (including Cobb County and the Cobb County

School District), and false statements to conceal these thefts from Cobb EMC’s

members.



COUNT 1

VIOLATION OF GEORGIA RACKETEER INFLUENCED AND CORRUPT
ORGANIZATIONS ACT (“GEORGIA RICO”) O.C.G.A §16-14-4 (a)

in the name and behalf of the citizens of Georgia, charge and ac;cuse DWIGHT T.
BROWN, with the offense of RACKETEER INFLUENCED AND CORRUPT
ORGANIZATIONS, O.C.G.A. § 16-14-4 (a), for the said accused, in the County of
Cobb and State of Georgia approximately between the January 1, 1997 and October
31, 2009, the exact dates of the offense being unknown to the Grand Jury at this time,
did, in violation of O.C.G.A. § 16-14-4 (a), unlawfully acquire and maintain, both
directly and indirectly, interests in and control of an enterprise, to wit: Cobb Energy
(“Cobb Energy”), control of enterprises, to wit: Cobb Electric Membership
Corporaticn (“Cobb EMC”) and Cobb Energy; and personal property, including
United States currency of Cobb EMC and its members, through a pattern of
racketeering activity and proceeds derived therefrom, as described in Counts 4 - 31
below, incorporated herein by reference as if fully set forth herein, and elsewhere in
this Indictment.

DWIGHT T. BROWN is a “person” within the meaning of the Georgia RICO
Act. Cobb Energy is a “person” and an “enterprise” within the meaning of the
Georgia RICO Act. Cobb EMC is a “person” and an “enterprise” within the meaning

of the Georgia RICO Act.



THE NATURE OF THE CASE

Cobb EMC is an electric membership cooperative headquartered in Marietta,
Georgia that was formed in 1938. Cobb EMC currently serves approximately 200,000
customers located in several Georgia counties, including Cobb County, and is among
the largest electric cooperatives in the United States.

Cobb EMC is not a conventional for-profit corporation. As a cooperative, Cobb
EMC does not issue stock. Instead, Cobb EMC is owned by its customers, who are
commonly referred to as “members” or “patrons.” Cobb EMC’s members include
individuals, private entities and political subdivisions of the State, such as Cobb
County and the Cobb County School District.

The members’ ownership interest is defined and protected by Cobb EMC’s
bylaws, which expressly state that the bylaws are a contract between each member and
Cobb EMC. According to the bylaws, all revenue in excess of operating costs and
expenses is called “patronage capital” and that patronage capital is the property of the
members. In order to protect the members’ property interests, Cobb EMC’s bylaws
also prohibit the disposition of Cobb EMC’s assets without written notice to the
members and an affirmative vote by two-thirds of the members.

During the period 1997 through 2008, DWIGHT T. BROWN served as
President and Chief Executive Officer (“CEO”) of Cobb EMC. As President/CEO of
Cobb EMC, DWIGHT T. BROWN, owed Cobb EMC and its members a fiduciary
duty. That fiduciary duty included the responsibility to protect Cobb EMC’s property,

the members’ property interests in Cobb EMC and the members’ patronage capital.



On September 3, 1998 Cobb Energy, a for-profit entity, was formed and
DWIGHT T. BROWN became the President/CEO of Cobb Energy as well as
Chairman of its Board of Directors.

Just days after the formation of Cobb Energy, DWIGHT T. BROWN stood
before the Cobb EMC members at the September 6, 1997 Cobb EMC annual
members’ meeting and made the following representations concerning Cobb Energy:

e “We will not allow Cobb EMC to subsidize this new
company.”

o “We make this pledge that Cobb Electric Membership
Corporation will not subsidize this other company, and
this other company is created to work for you and to
work for Cobb Electric Membership Corporation.”

Contrary to the promises to Cobb EMC’s members, Cobb EMC promptly
entered into an Operating Agreement with Cobb Energy, transferring Cobb EMC’s
entire workforce to Cobb Energy and obligating Cobb EMC to pay Cobb Energy a
surcharge, called an “adder fee,” on the combined weekly salaries and fringe benefits
of what were now Cobb Energy’s employees. That adder fee was initially two
percent, but later increased to six percent, and ultimately to eleven percent.
DWIGHT T. BROWN signed the Operating Agreement, which had a duration of

forty years, not on behalf of Cobb EMC, but on behalf of Cobb Energy. The terms of

the Operating Agreement were not disclosed to Cobb EMC’s members.



Shortly after the execution of the Operating Agreement, all of Cobb EMC’s
meters were declared no longer necessary or useful to Cobb EMC’s business and sold
to Cobb Energy for approximately ten million dollars. Then, on May 29, 1998, Cobb
Energy entered into a “Natural Gas Retail Service Alliance Agreement” with SCANA
Energy Marketing, Inc. (the “SCANA Contract”). Pursuant to that contract Cobb
Energy marketed SCANA natural gas to Cobb EMC members, using Cobb EMC’s
membership data. As with the Operating Agreement, DWIGHT T. BROWN signed
the SCANA Contract on behalf of Cobb Energy. Cobb EMC was not a party to the
SCANA contract, although four other electric membership cooperatives became
parties to the contract. Cobb EMC was neither paid any money under the SCANA
Contract, nor paid anything for the use of its customer data. These facts were not
disclosed to Cobb EMC’s members.

Thus, less than a year after DWIGHT T. BROWN’S express promise to Cobb
EMC’s members that Cobb EMC would not subsidize Cobb Energy, all of Cobb
EMC’s employees were working for Cobb Energy, Cobb Energy was being paid a
premium to employ Cobb EMC’s former workforce, Cobb EMC’s meters were owned
by Cobb Energy, and all of the revenues from the SCANA Contract were flowing to
Cobb Energy. In short, Cobb EMC was subsidizing Cobb Energy to the tune of

millions of dollars per year, a situation that continued for a decade.



Neither Cobb EMC’s annual reports for the years 1998-2005 nor its official
newsletters, each of which bore DWIGHT T. BROWN’s picture, title and signature,
disclosed the fact that the revenues from the SCANA Contract went to Cobb Energy
or that Cobb EMC was not paid for the use of its valuable customer data. The accused
also concealed other important facts from Cobb EMC members, including that:

e DWIGHT T. BROWN was drawing a separate and additional
salary from Cobb Energy

e Cobb Energy gave DWIGHT T. BROWN and his wife
$2,000,000.00 in the form of a forgiven loan on which the
Browns paid no principal and no interest

e Cobb EMC gave DWIGHT T. BROWN and his wife
$1,000,000.00 in the form of a forgiven loan on which the
Browns paid no principal and no interest

e DWIGHT T. BROWN and his wife used the loan proceeds
from Cobb Energy and Cobb EMC to buy $3,000,000.00 of
preferred stock in Cobb Energy, which paid them $256,000 in
dividends per year

e Cobb EMC became a party to the SCANA Contract only in late
2005, and then only for limited purposes such as giving a
release and agreeing not to compete with SCANA. Although
SCANA paid $4,000,000.00 in 2006 and 2007 for the release
and non-competition provisions of the amended Contract, none
of that money went to Cobb EMC

e DWIGHT T. BROWN directed that Cobb EMC pay Cobb
Energy approximately $3,400,000.00 in connection with the
termination of the SCANA Contract, even though Cobb EMC
had never received any revenue from that Contract



The concealment of this information was part of a deliberate pattern of
behavior. When asked by a member at the 2007 Cobb EMC annual meeting if he
received a salary from Cobb Energy, DWIGHT T. BROWN refused to answer.
When asked at the same annual meeting who, other than Cobb EMC owned stock in
Cobb Energy, DWIGHT T. BROWN also refused to answer, even though he owned
both preferred and common stock in Cobb Energy at that time.

In addition to these non-disclosures, the accused made affirmative
misrepresentations and misleading statements in the Cobb EMC annual reports and
newsletters and at Cobb EMC’s annual meeting. For example, DWIGHT T.
BROWN falsely represented to Cobb EMC’s members in May of 1998 that Cobb
Energy was “being financed independent of Cobb EMC.” In addition, the Cobb EMC
annual reports and newsletters falsely stated that Cobb Energy was profitable, that
Cobb Energy was making money from its various programs and subsidiaries, that
Cobb Energy was contributing to Cobb EMC’s income and thereby helping to keep
electricity costs as low as possible, and that Cobb EMC was part of the SCANA
Contract. None of this was true. Cobb Energy lost money every year from 1998
through 2005 (during all or most of this period of time Cobb Energy’s financials were
not available to Cobb EMC’s members) and the most profitable piece of business it

had in that period of time was the SCANA Contract.



Without the revenues from the SCANA Contract and the adder fees paid by Cobb
EMC, Cobb Energy would have failed and Cobb Energy could not have paid
DWIGHT T. BROWN millions of dollars in salary and other compensations,
dividends on his preferred stock, and forgiven the principal and interest on the loans.
These non-disclosures and misrepresentations culminated with DWIGHT T.

BROWN’S false representation to the assembled Cobb EMC members at the 2007
Annual Meeting, when he stated:

“I will tell you that we have never, ever, done anything

without telling you. And, if you don’t believe it, go back

and dig out all your newsletters, all your annual reports and

you will find its all there.”
It isn’t.

The Pattern Of Racketeering Activity

Stated more specifically, it was a part of the pattern of racketeering activity between
January 1, 1997 and October 31, 2009, in the State of Georgia and County of Cobb,
and elsewhere, that DWIGHT T. BROWN, together with others known and
unknown to the Grand Jury, devised and intended to devise a scheme to acquire and
maintain, both directly and indirectly, interests in Cobb Energy, consisting of
preferred and common stock, control of Cobb EMC and Cobb Energy, and personal

property, including United States currency, from Cobb EMC, being in substance as

follows:



It was a part of the scheme and pattern of racketeering activity that DWIGHT
T. BROWN unlawfully took and caused to be taken property belonging to Cobb
EMC and used some of that property to generate revenues for Cobb Energy without
compensation to Cobb EMC.

It was further a part of the scheme and pattern of racketeering activity that
DWIGHT T. BROWN unlawfully took and caused to be taken that which should
have been paid to Cobb EMC, all or part of which should have become patronage
capital pursuant to the bylaws of Cobb EMC, but was instead paid to or retained by
Cobb Energy. That money was used to fund Cobb Energy’s unprofitable operations.
The stolen SCANA revenue allowed Cobb EMC to remain in operation, benefiting the
accused by allowing him to receive an additional salary, forgiven loans and other
compensation.

[t was further a part of the scheme and pattern of racketeering activity that
DWIGHT T. BROWN knowingly and willfully falsified, concealed, and covered up
material facts by a trick, scheme or device; made false, fictitious and fraudulent
statements and representations, and made and used false writings and documents were
made and used in matters within the jurisdiction of the Secretary of State of Georgia,
and the Department of Community Affairs, being departments or agencies of state
government, and the County of Cobb and the Cobb County School District, being

political subdivisions of the State of Georgia.



It was further a part of the scheme and pattern of racketeering activity that
DWIGHT T. BROWN engaged in acts involving theft, chargeable under the laws of
the State of Georgia and punishable by imprisonment for more than one year were
committed, to wit: conspiring to defraud Cobb County, a political subdivision of the
State of Georgia and a Cobb EMC member, and the Cobb County School District, a

Cobb EMC member and a political subdivision of the State of Georgia.

COUNT TWO

VIOLATION OF GEORGIA RACKETEER INFLUENCED AND CORRUPT
ORGANIZATIONS ACT (“GEORGIA RICO”) O.C.G.A §16-14-4 (b)

and the Grand Jurors, aforesaid, in the name and behalf of the citizens of Georgia,
further charge and accuse DWIGHT T. BROWN, individually and as a party
concerned in the commission of a crime, with the offense of RACKETEER
INFLUENCED AND CORRUPT ORGANIZATIONS, O.C.G.A. § 16-14-4 (b),
for the said accused, in the County of Cobb and State of Georgia approximately
between the January 1, 1997 and October 31, 2009, the exact dates of the offense
being unknown to the Grand Jury at this time, did unlawfully, while employed by and
associated with certain enterprises, to wit: Cobb EMC and Cobb Energy, conduct and
participate, both directly and indirectly, in such enterprises through a pattern of
racketeering activity as described in Counts 4 - 31 below, incorporated herein by

reference as if fully set forth herein, and elsewhere in this Indictment.



































































































































































































